
Page 1 of 3 
 

U.S. v. Herrera, Slip Copy, 2013 WL 1622548 (E.D.Tex.) (emphasis added).  Only the Westlaw citation is currently available. 

 

United States District Court, 
E.D. Texas, 

Sherman Division. 
 

UNITED STATES of America 
v. 

Oswalda Tiburcia HERRERA (02) Luis Carlos Hernandez (03). 

Criminal No. 4:12CR232. 
April 12, 2013. 

 

MEMORANDUM OPINION AND ORDER DENYING MOTIONS IN LIMINE CONCERNING 
EXPERT WITNESS TESTIMONY 

 
 
 

RICHARD A. SCHELL, District Judge. 
 

*1 The following are pending before the court: 
 

1. Government's expert witness notice (docket entry # 61); 
 

2. Government's amended expert witness notice (docket entry # 73); 
 

3. Defendant Hernandez's pre-trial objection and motion in limine regarding Government 
expert testimony (docket entry # 57); 
 

4. Defendants' joint motion in limine to exclude testimony of Phillip Campbell (docket entry 
# 70); and 
 

5. Government's response to Defendants' motion in limine to exclude testimony of Phillip 
Campbell (docket entry # 74). 
 
Having considered the Defendants' motions and the Government's response, the court finds 
that the motions should be denied. 

On March 15, 2013, the Government filed its expert witness notice. The Government 
advised the court that it might call Immigration and Customs Enforcement Special Agent 
Phillip Campbell as an expert witness. The Government notified the court that Special 
Agent Campbell, if called as a witness, will testify about alien smuggling organizations. 
 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=PROFILER-WLD&docname=0153849601&rp=%2ffind%2fdefault.wl&findtype=h&ordoc=2030365527&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=71E27DB9&rs=WLW13.04
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On March 28, 2013, the Government filed its amended expert witness notice. The 
Government advised the court that it might call Immigration and Customs Enforcement 
Special Agent Robert Hlavac as an expert witness. The Government notified the court that 
Special Agent Hlavac, if called as a witness, will testify about the following: 
 
[H]ow alien smuggling organizations work, the structure of alien smuggling organizations, 
the hierarchy of alien smuggling organizations and the leadership in alien smuggling 
organizations; the manner in which payment is made for the transportation/bringing in of 
illegal aliens; the methods which smugglers use to house aliens within the United States, 
and the methods smugglers employ to transport aliens within the United States. His 
testimony will include explanations of the typical lifecycle of the alien smuggling crime 
from the time that the alien retains the services of the alien smuggler, her journey to the 
border of the United States, her crossing into the United States, her transportation and 
housing at a stash house, her eventual transport from the stash house to her final 
destination, and the manner in which she is required to make payments at each step along 
the way. 
 

On March 15, 2013, Defendant Hernandez filed his objection to the Government's expert 
witness notice. In his objection, Defendant Hernandez argues that pursuant to FED.R.EVID. 
403, the probative value of any testimony concerning human trafficking and smuggling 
methods, payment arrangements, commonly used border crossing methods, methods of 
avoiding immigration checkpoints, basic immigration documents and the use of stash 
houses to hold illegal aliens is substantially outweighed by the danger of unfair prejudice 
and confusion of the issues. Defendant Hernandez contends that the discovery provided to 
him by the Government did not reveal that he was involved with ALG's (the alien named in 
the superseding indictment) entry into the United States. 
 

*2 On March 25, 2013, the Defendants filed a joint motion in limine seeking to exclude 
the noticed expert witness testimony. The Defendants argue that the Government's expert 
witness's testimony does not comport with the standards set forth in Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993) and Kumho 
Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999). 
 

Recently, the Fifth Circuit, in a published opinion, considered whether expert testimony 
about illegal alien trafficking constitutes impermissible profile testimony. United States v. 
MontesSalas, 669 F.3d 240 (5th Cir.2012). The Fifth Circuit opined as follows: 
 
As with drug trafficking, however, we believe “there is a fine but critical line between 
expert testimony concerning methods of operation unique to the [alien smuggling] 
business, and testimony comparing a defendant's conduct to [a] generic profile” of 
someone engaged in that business. 
 
Id. at 250 (citation omitted). If the overall context of the expert witness's testimony 
establishes that the statements were part of the witness's “ ‘legitimate background 
testimony’ about how an alien trafficking operation works”, the testimony is admissible. Id. 
(citation omitted). The Fifth Circuit continued: 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1004365&docname=USFRER403&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2030365527&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=71E27DB9&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1004365&docname=USFRER403&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2030365527&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=71E27DB9&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030365527&serialnum=1993130674&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=71E27DB9&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030365527&serialnum=1993130674&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=71E27DB9&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030365527&serialnum=1999084423&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=71E27DB9&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030365527&serialnum=1999084423&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=71E27DB9&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030365527&serialnum=2026926261&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=71E27DB9&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030365527&serialnum=2026926261&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=71E27DB9&rs=WLW13.04
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The average juror may not be aware that illegal alien traffickers use “multiple bailouts” and 
“stash houses” and is likely unfamiliar with the different roles of guides, drivers, and 
recruiters in an illegal alien trafficking operation. It was permissible for the agents to 
convey their “specialized knowledge ... gained through their experience in apprehending 
[illegal alien traffickers] who ha[d] ... crossed the border.” 
 
Id. (citations omitted). 

It is critical to note that “an expert in a criminal case may not offer ‘an opinion or 
inference as to whether the defendant did or did not have the mental state or 
condition constituting an element of the crime charged.’ “ United States v. Hernandez–
Acuna, 202 Fed. Appx. 736, 739 (5th Cir.2006), citing FED.R.EVID. 704(b). “The 
defendant's mental state is an issue for the trier of fact alone.” Id. “An expert witness 
may violate Rule 704(b) by either explicitly offering an opinion as to the defendant's state 
of mind or by giving the functional equivalent of such a statement.” Id. (citation omitted). In 
sum, “[i]f expert testimony would be helpful in assisting the trier of fact in understanding 
the evidence, background testimony by an expert familiar with the methods of transporting 
and smuggling illegal aliens is permitted, so long as the testimony does not comment on the 
defendant's mental state.” Id. at 741 (citation omitted). 
 

Based on the foregoing, the court finds that the Government may offer expert witness 
testimony concerning the transporting and smuggling of illegal aliens. The Government, 
however, many not elicit expert witness testimony that would comment on the defendants' 
mental state. Accordingly, Defendant Hernandez's pre-trial objection and motion in limine 
regarding Government expert testimony (docket entry # 57) and Defendants' joint motion 
in limine to exclude testimony of Phillip Campbell (docket entry # 70) are hereby DENIED. 
 

*3 IT IS SO ORDERED. 
 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=6538&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030365527&serialnum=2010489724&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=71E27DB9&referenceposition=739&rs=WLW13.04
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