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Syllabus by the Court 
 
 

1. “In reviewing challenges to the findings and conclusions of the circuit court made 
after a bench trial, a two-pronged deferential standard of review is applied. The final 
order and the ultimate disposition are reviewed under an abuse of discretion 
standard, and the circuit court’s underlying factual findings are reviewed under a 
clearly erroneous standard. Questions of law are subject to a de novo review.” 
Syllabus Point 1, Public Citizen, Inc. v. First Nat. Bank in Fairmont, 198 W.Va. 329, 
480 S .E.2d 538 (1996). 

 
2. “Failure to observe a constitutional right constitutes reversible error unless it can be 

shown that the error was harmless beyond a reasonable doubt.” Syllabus Point 5, 
State ex rel. Grob v. Blair, 158 W.Va. 647, 214 S.E.2d 330 (1975). 

 
3. “The two central requirements for admission of extrajudicial testimony under the 

Confrontation Clause contained in the Sixth Amendment to the United States 
Constitution are: (1) demonstrating the unavailability of the witness to testify; and 
(2) proving the reliability of the witness’s out-of-court statement.” Syllabus Point 2, 
State v. James Edward S., 184 W.Va. 408, 400 S.E.2d 843 (1990). 

 
4. “For purposes of the Confrontation Clause found in the Sixth Amendment to the 

United States Constitution and Section 14 of Article III of the West Virginia 
Constitution, no independent inquiry into reliability is required when the evidence 
falls within a firmly rooted hearsay exception.” Syllabus Point 6, State v. Mason, 194 
W.Va. 221, 460 S.E.2d 36 (1995). 

 
5. “We modify our holding in James Edward S., 184 W.Va. 408, 400 S.E.2d 843 (1990), 

to comply with the United States Supreme Court’s subsequent pronouncements 
regarding the application of its decision in Ohio v. Roberts, 448 U.S. 56, 100 S.Ct. 
2531, 65 L.Ed.2d 597 (1980), to hold that the unavailability prong of the 
Confrontation Clause inquiry required by syllabus point one of James Edward S. is 
only invoked when the challenged extrajudicial statements were made in a prior 
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judicial proceeding.” Syllabus Point 2, State v. Kennedy, 205 W.Va. 224, 517 S.E.2d 
457 (1999). 

 
6. Pursuant to Crawford v. Washington, 541 U.S. 36 (2004), the Confrontation Clause 

contained within the Sixth Amendment to the United States Constitution and 
Section 14 of Article III of the West Virginia Constitution bars the admission of a 
testimonial statement by a witness who does not appear at trial, unless the witness is 
unavailable to testify and the accused had a prior opportunity to cross-examine the 
witness. 

 
7. To the extent that State v. James Edward S., 184 W.Va. 408, 400 S.E.2d 843 (1990), 

State v. Mason, 194 W.Va. 221, 460 S .E.2d 36 (1995), and State v. Kennedy, 205 
W.Va. 224, 517 S.E.2d 457 (1999), rely upon Ohio v. Roberts, 448 U.S. 56 (1980) 
(overruled by Crawford v. Washington, 541 U.S. 36 (2004)) and permit the 
admission of a testimonial statement by a witness who does not appear at trial, 
regardless of the witness’s unavailability for trial and regardless of whether the 
accused had a prior opportunity to cross-examine the witness, those cases are 
overruled. 

 
8. Under the Confrontation Clause contained within the Sixth Amendment to the 

United States Constitution and Section 14 of Article III of the West Virginia 
Constitution, a testimonial statement is, generally, a statement that is made under 
circumstances which would lead an objective witness reasonably to believe that the 
statement would be available for use at a later trial. 

 
9. Under the Confrontation Clause contained within the Sixth Amendment to the 

United States Constitution and Section 14 of Article III of the West Virginia 
Constitution, a witness’s statement taken by a law enforcement officer in the course 
of an interrogation is testimonial when the circumstances objectively indicate that 
there is no ongoing emergency, and that the primary purpose of the witness’s 
statement is to establish or prove past events potentially relevant to later criminal 
prosecution. A witness’s statement taken by a law enforcement officer in the course 
of an interrogation is non-testimonial when made under circumstances objectively 
indicating that the primary purpose of the statement is to enable police assistance to 
meet an ongoing emergency. 

 
10. A court assessing whether a witness’s out-of-court statement is “testimonial” should 

focus more upon the witness’s statement, and less upon any interrogator’s questions. 
 
11. Under the doctrine of forfeiture, an accused who obtains the absence of a witness by 

wrongdoing forfeits the constitutional right to confrontation. 


