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 Victims must navigate the jurisdictional 
maze in both criminal and civil cases. 

 Difference between Criminal & Civil?

 Victims often re-victimized on this journey 
– many (most?) may never attempt to 
navigate it at all.

Jurisdiction Is Complex For Native 
Victims And Their Children!

 Tribes may only impose criminal penalties 
of 
 up to one year in jail and 
 up to $5000 in fines 
 against Indian defendants only but see Reyes

 (3 years & $15,000 additional 
requirements)

 “Max and stack”
 “Major crimes” (such as rape or homicide): 

Indian perps may be tried in federal and
tribal courts concurrently (without the threat 
of double jeopardy). 

 PL280

Basic Tribal Criminal Jurisdiction
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Max Tribal Court Penalty = up to 1 year of 
incarceration + $5000 fine (3 yrs/ $15,000)

+

Exercised only against “Indians”
+

Serious shortage of tribal jails
+

Confusing Jurisdictional Maze & Distrust of 
System +

High federal declination rates of prosecution
= Weak or Zero Criminal Penalties     

Tribal Protection Orders to the 
rescue! 
 Can be issued against Indians and 

non-Indians

 Can contain expansive remedies

 Caveat: civil jurisdiction is even 
more complicated than criminal and 
the importance of making your 
record can not be overstated!
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 Tribal court may be the only court with 
jurisdiction to issue or enforce a protection 
order when DV takes place in Indian 
Country.

 Positive notes: 

 Tribal courts are more pro se friendly than 
state courts

 Tribal courts are much more open to and 
more “advanced” in imposing creative civil 
remedies than state courts

Protection Orders for Native 
Women
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Important! Know Your Terms! 
Defendant = Respondent 

Plaintiff = Petitioner  
 Marvin hits his wife, Shirley. Shirley files a 

protection order against Marvin in Tribal 
Court.  Shirley v. Marvin. Therefore, Shirley 
is the ____________

 Marvin then gets mad and files his own 
protection order against Shirley.  Marvin v. 
Shirley . Marvin is the ___________.
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 3 Ways to get Personal Jurisdiction:  

 Defendant has A.) “Minimum Contacts” 
with the Tribe

OR

 Defendant B.) “Consents” to the Tribal 
Court Jurisdiction 

OR

 Defendant C.) “Waives” any objections 
to Tribal Court Jurisdiction

Tribal Court Must Have 1.) Personal 
Jurisdiction Over The Defendant

A.) Minimum Contacts 
A.) the defendant

 Committed dv (sa, etc.) on tribal 
lands, or

 Is/was present on tribal lands, or

 Is/was doing business on tribal lands, 
or

 Is/was working for Tribe
 ?????
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B.) Consent 
B.) the defendant has consented to the 
jurisdiction of the court 

Example: Shirley files a protection order 
against Marvin in tribal court.  When Marvin 
shows up in tribal court, the judge asks him 
“Do you consent to have this case heard in 
tribal court?” or “Is it ok for this protection 
order to be heard in tribal court?”  

If Marvin says “Yes,” then there is personal 
jurisdiction because of consent.
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C.) Defendant Waives 

 Defendant waives any objections to 
the exercise of personal jurisdiction 
by:

1.) simply voluntarily appearing / 
showing up in tribal court 

or
2.) filing any motion, response, 

answer, or pleading in tribal court
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1.) The DV underlying the protection order 
occurred within the territorial jurisdiction 
of the tribal court (must have this part) 

AND

2.) The defendant is: 
a.) a member of the tribe or eligible for   

membership with that tribe (if defendant is 
tribal member or eligible – Hooray! Easy 
case for subject matter jurisdiction!)

Tribal Court Must Also Have  
Subject Matter Jurisdiction
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b.) If non-Indian or from a different Tribe, 
court must rule that: 

1) the defendant had entered into a consensual 
relationship with the tribe or its members through 
commercial dealing, contracts, leases or “other 
arrangements” (e.g. is married to or has a child in 
common with a tribal member, is employed by the 
tribe, lives in tribal housing, etc.) or

2) DV threatens or has some direct effect on 
the political integrity, the economic security, or 
the health or welfare of the tribe (advocate can 
testify)

Wait! Defendant is non-Indian or is 
from a different tribe!  Now what? 

Valid Protection Order =
 Personal Jurisdiction (minimum contacts or 

consent or waived)

 Subject Matter Jurisdiction: (1+2 OR 1+3) 

 1.) DV committed on tribal lands 

 2.) Defendant is member of tribe or eligible 

 3.) Defendant is non-Indian/different tribe

 A.) Consensual Relationship with Tribe or 
its Members  OR

 B.) DV has direct effect on political 
integrity, economic security, or the health 
or welfare of the tribe 
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 VAWA mandates FFC, but reality is 
different

 Appearance of tribal court orders differ 
greatly from state orders and may not 
contain 24 hour contact info – law 
enforcement in the field issues

 Most tribal protection orders are not 
entered into NCIC or into state criminal 
justice databases.  Why?

 No right to indigent counsel in tribal courts 
– federal firearms prohibitions

Full Faith and Credit Challenges
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 How do you get evidence or witnesses 
located on reservation if you are litigating 
a p.o. in state court?

 How do you get evidence or witnesses 
located on state land if you are litigating a 
p.o. in tribal court? 

 How do you get the defendant served on 
a reservation?

Common Challenges: Service of 
Process and Subpoenas

 What if defendant snatches child and 
hides out on the reservation – how do we 
get the child back?

 What if there are competing protection 
orders (state-tribe or tribe-tribe)?

 How can I get support or restitution from a 
defendant located on reservation?

More Common Practice Challenges

 Severe shortage of legal representation in 
tribal courts- reasons?

 Do not need to be law school trained to 
practice in many Tribal Courts

 Non-law school trained victim advocates and 
community members can be admitted to 
practice

 Must be admitted to practice before tribal 
court: how?

 Some have bar exams

How Can You Practice In Tribal 
Court?
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 Accessing tribal codes

 Accessing tribal case law

 Utilizing custom and tradition as 
precedent

Tribal Codes

 Legal Precedent 
 Although not many Tribes have victim 

rights, dv or sa legislation, there is the 
custom and tradition of compensating 
victims for their losses. 

 Locating the “expert witness” to testify on 
custom and tradition

 Drafting pleadings to explain why certain 
restitution provisions should be ordered 
because of custom and tradition

Custom and Tradition

 Common for victim who has undergone 
traumatic event (rape, killing of a family 
member, etc.) to undergo ceremony

 Tribal court judges can order defendant 
in p.o. to pay for costs of ceremony, cost 
of medicine person’s services, etc. as 
restitution for victims’ losses

 Need to explain to federal and state 
courts these costs and why appropriate

Unique Restitution: Ceremonies
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 High unemployment in Indian Country
 What is the ability of the defendant to pay the 

victim?  
 How could there be a substitution of labor, 

goods, or services (keeping in mind victim 
safety)? 
 Examples: defendant may be ordered to replace 

the meat or fish the injured victim would’ve 
provided to the family for X amount of time. 

 defendant ordered to allow the victim to use 
heavy equipment or large freezer for X number of 
seasons.

Restitution – Be Creative

Can be the usual: pick up trash along 
highway, shelve books at library, or
could be more meaningful or 
traditional work that benefits the 
community and shows remorse.
 Hunt and provide meat for elderly

 Chop wood or clear grounds for 
ceremonies, etc. 

 Can be ordered against Non-Indians

Community Service

 Defendants don’t go anywhere – they stay in the 
communities = focus on rehabilitation within 
community

 BUT shortage of batterer intervention, alcohol, 
and substance abuse classes

 Difficult to find culturally appropriate in-patient 
treatment for Native defendants (mental health 
and alcohol/substance abuse)

 Defendant participating in a society or ceremony 
is often persuasive to show remorse and 
rehabilitation.

Batterer Intervention And 
Treatment In Tribal Courts



9

 Native people have an ancestral, holy 
connection to their lands

 Banishment is an extreme punishment

 Courts or legislative bodies can impose –
depending on Tribe

 Difficult to enforce

Banishment

 May have to be coordinated between 
multiple jurisdictions

 Indians are also citizens of the state 
and have access to state services as 
well as tribal

 State victim rights funds must 
compensate Indian Country victims 
for non-federally prosecuted crimes 
(difficult to access in many states) 

Victim Services

TTA

 Southwest Center for Law and Policy

 bongarwhite@swclap.org

 520-623-8192
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