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I. INTRODUCTION 

This appeal asks this Court to enforce California's statutes 

requiring custody and visitation decisions to be driven solely by the best 

interests of the children, and requiring particular attention to the 

implications of domestic violence by one parent against another. 

Specifically, this appeal challenges a trial court's decision that did not 

enforce those statutes. Instead, the challenged trial court decision 

requires-- nearly three years in advance-- immediate visitation for a 

father with his two minor children after he completes the majority ofa 

six-year prison sentence, which he is serving for feloniously and 

violently sexually assaulting the children's mother while the children, 

ages 5 and 2 at the time, were left unattended in the home. 

Appellant Crystal Harris appeals a December 20 11 order ("the 

order") granting her ex-husband, Shawn Harris ("Respondent"), now a 

registered felony sex-offender, immediate reunification with their sons 

upon his release from prison in May 2014. Respondent's criminal 

conviction for his grotesque felony sexual assault was caught on 

audiotape, during which Respondent is heard explicitly threatening to kill 

Ms. Harris with a knife, carve words into her head, and "dump [her] 

body." Additional testimony and an audio recording presented to the 
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family court also readily established by a preponderance of the evidence 

that Ms. Harris was savagely raped by Respondent on one other occasion 

while the children were left unattended. Finally, the second audiotape 

and additional corroborated evidence demonstrated that on a third recent 

occasion, Respondent choked Ms. Harris while the children screamed 

and cried, that he was concededly previously arrested for domestic 

assault, and that he has a history of belligerent and sometimes violent 

treatment ofhis and others' children. 

Seeking expert input regarding reunification of the children with 

their incarcerated father, the trial court appointed a neutral psychological 

expert (Dr. Stephen Doyne) to evaluate custody, visitation, and 

reunification, in whom the trial court anticipatorily placed great 

confidence. The trial court instructed Dr. Doyne to produce a 

recommendation for "how," "not whether" reunification could be 

accomplished. 

Dr. Doyne's report and testimony assessed the children's 

experiences with and feelings toward their father, their exposure to his 

violence, Respondent's extreme violence toward their mother, and 

psychologically assessed the Respondent himself. Dr. Doyne then 

identified specific, physical and psychological risks that Respondent 
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poses to the children, and concluded that Respondent can safely be 

permitted visitation with the children only if he first undergoes 

substantial rehabilitation and assessment, the children receive supportive 

therapy, and their therapists conclude they are capable of seeing him 

without significant emotional harm. 

Nonetheless, the court rejected Dr. Doyne's opinion, and--relying 

primarily on information received from an outside expert at a private 

lunch--ordered immediate reunification upon Respondent's release from 

prison without advance rehabilitation. 

The order should be reversed for three principal reasons: 

First, the superior court did not properly determine the children's 

best interests as mandated by the Family Code, in three respects: (a) the 

court ignored three separate statutory mandates requiring that significant 

weight be ascribed to a history of adult abuse; (b) the court forthrightly 

explained that it would not "terminate" Respondent's "parental rights," 

clearly demonstrating that its ruling was not focused on the children's 

own health, welfare and safety; and (c) the court. inappropriately 

determined the children's best interests prematurely, even though their 

father had at least two more years to serve in prison. 
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Second, the trial court abused its discretion because no rational 

trier of fact could find substantial evidence supporting immediate 

reunification on this record. Respondent presented virtually no credible 

evidence to refute overwhelming evidence of his dangerousness; 

Respondent is a convicted felon and registered sex-offender who sexually 

assaulted Ms. Harris (twice), physically assaulted and graphically 

threatened to kill Ms. Harris while the children were present, used his 

extreme violence to "punish" her for imagined wrongs, and has a 

corroborated history of extremely belligerent and assaultive treatment of 

his children. The court's order directly contradicted the sole expert 

assessment of the children's needs and Respondent's dangerousness. 

Third, the trial court abused its discretion because its order was 

shaped primarily by an out-of-court conversation rather than the evidence 

actually presented in court. The trial court twice referenced a 

conversation he had with a so-called expert in "parental alienation 

theory," (a theory which has no bearing on this case because here the 

history of abuse is known). In a brief exchange at a private lunch with 

psychologist Joan Kelly, the court asked a general question and received 

a general answer, which included urging the court to ensure that any 

therapist be "pro-reunification," and warning that the children might later 
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blame the mother for speaking negatively of the children's father. 

Neither the judge's question nor .Ms. Kelly's answer was presented in 

court. Nor was Ms. Kelly subjected to cross-examination. The court's 

conversation with Ms. Kelly was the sole piece of information that 

contradicted Dr. Doyne's findings and strong recommendation to require 

extensive rehabilitation before permitting contact with the children. The 

court's reliance on this out- of-court and out-of-context exchange, 

without any opportunity for cross-examination, deprived Ms. Harris of 

' her fundamental right to due process. 

II. STATEMENT OF THE CASE 

A. Background 

Ms. Harris and Respondent were married in 1996. (Exh. 3 at 

000143). 1 They were married for twelve years. (CR000011). The 

parties have two sons, C (born October 2002) and W.(bom May 2005). 

(Ibid.) C is autistic and has special needs. (Exh. 1 at 000029; Exh. 3 at 

000 149-150). 

1 The documents composing the record come from three sources: (1) 
Certified Record on Appeal ("CR") (000001-000040) including Certified 
Reporter's Transcript of July 1, 2012 hearing (pp. 1-161); (2) 
Appellant's Motion to Augment the Record ("MTA"), Exhibits 1 -8 
(000001-000458) and (3) Appellant's Notice ofLodgment ("NOL"), 
Exhibits 9-12 (000459-000485 and audio CD). 
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As a financial advisor, Ms. Harris was the primary breadwinner in 

the family. (Exh. 3 at 000173). But, when C was born, Respondent 

insisted on staying home with the children. (Exh. 3 at 000 172). 

Respondent had a short temper with the young children, and often slept 

all day, leaving the children unsupervised after late nights playing online 

video games. (Exh. 3 at 000 178-179). 

B. Respondent's Violence and Threats to Kill Ms. Harris if 
She Left or Called 911 

In 1998, Respondent struck Ms. Harris in the face after an 

argument. (Exh. 8 at 000446) After being arrested, Respondent pled 

guilty to assault, spent two days in jail and three years on probation. 

(Exh. 8 at 000446; Exh. 3 at 000171 ). Respondent was also ordered to 

attend a 52-week domestic violence course. (Ibid.) The course did not 

end Respondent's abuse. (CR000011). 

Instead, Respondent began threatening to kill Ms. Harris if she left 

him. (Ibid.) Similarly, Respondent threatened that if Ms. Harris ever 

again called the police, she would be dead before help arrived. (Ibid.) 

Respondent's threat regarding 911 was particularly frightening to Ms. 

Harris because the family lived in a gated community in Carlsbad. 

(Exh.3 at 000208-09). As a result, law enforcement could not quickly 

respond to a 911 call. (Exh. 3 at 000208-209). Ms. Harris testified that 
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this threat had particular power over her, and that she feared she would 

be killed if she ended the relationship. ( CROOOO 11 ); (Exh. 3 at 000201 ). 

In 2002 and 2005, C and W were born. In March 2008 

Respondent's aggressive and violent behavior accelerated. Respondent 

became increasingly paranoid and angry. (Exh. 3 at 000202-03). 

Without justification, he began accusing Ms. Harris of lying, while 

constantly probing her whereabouts during the workday. (Ibid.) 

On Saturday, March 22, 2008, while the family was sitting in their 

car after a chur~h function, Respondent became angry without reason, 

smashed a snow cone out of Ms. Harris's hand as she was eating it and 

began violently poking and pressing on her windpipe so that she was 

unable to breathe. (Exh. 3 at 000 195-196). Ms. Harris recalled, "I 

couldn't breathe. He wouldn't let up, and so I was crying." (Exh. 3 at 

000196). "My kids were getting scared because I was crying." (Exh. 3 

at 000196; Transcript of July 1, 2011 Hearing ("July Transcript'') at 

130). Ms. Harris did not call the police after this incident because she. 

took Respondent's repeated threats that she "would be dead before the 

police could arrive" seriously. (Exh. 3 at 000208). While Respondent 

denied this incident, (Exh. 4 at 000336), the neutral, court-appointed 

evaluator found C's recollection and Ms. Harris' account of the incident 
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credible. (July Transcript at 33-34). Respondent's denials of plain facts, 

like his own recorded graphic threat to kill Ms. Harris, (Exh. 8 at 000450-

451 ), may have influenced this judgment. 

C reported the incident to Dr. Doyne, explaining Respondent "was 

choking [Mom] and getting all messed up" and "I saw him choke Mom- I 

saw that." (Exh. 8 at 000449). Ms. Harris' report of the incident is also 

corroborated by her testimony that C "said he wants to beat up his Dad. 

And I mean ever since he saw what [Respondent] did to me in the car, he 

wanted Shawn- he asked that day why I didn't call the police that day. 

And so when he saw the police come a week later [after the second rape], 

he thinks- he always thought it was from that event, the week before that; 

that is why Shawn is in jail, the one that he saw in the car." (Exh. 4 at 

000309). 

The following day, Ms. Harris purchased a gun to protect herself 

and the children. (Exh. 3 at 000198-199). 

1. Respondent's Multiple Sexual Assaults to 
"Punish" Ms. Harris 

That same week, on Tuesday, April 1, 2008, Respondent 

threatened to kill Ms. Harris as he sexually assaulted and sodomized her 

when she arrived home from work. (Exh. 3 at 000202-205). The 

children, ages 5 and 2 at the time, were in the home and left unattended 
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during the attack. (Exh. 3 at 000198, 000204-205). While assaulting and 

choking her, he threatened to kill her. (Exh. 9 at 0004 7). 

Based on Respondent's previous threats to kill her and his recent 

attack after the church function in front of the children, Ms. Harris had 

placed a tape-recorder in her top dresser drawer to document any 

additional threats or violence. (Exh. 4 at 000295-296, 000301 ). Ms. 

Harris was able to record the sexual assault, documenting her pleas for 

help and how she begged Respondent to stop~ (Exh. 9 at 00459-476). 

Moreover, the children's voices can be heard on the recording, leading 

the court to find that the children were in the home unattended during the 

attack. (Exh. 1 at 000007 -8). 

Respondent began his attack by first accusing Ms. Harris of lying. 

(Exh. 9 at 000467-68). He then sexually assaulted Ms. Harris. Appellant 

asks this Court to listen to the audiotape of this horrific assault as the 

court did. (Exh. 4 at 000306-308). While the transcript is illustrative, 

Respondent's controlling and sadistic manner- and Ms. Harris' resulting 

terror - is most chillingly clear when the audiotape of the attack is heard. 

(Exh. 12). 

First Respondent said, "Do you want to get butt fucked?" (Exh. 9 

at 000468). Ms. Harris said no, and Respondent attacked her. 
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In the next breath, in an effort to protect the children from hearing 

the assault, Ms. Harris begged Respondent (unsuccessfully) to wait until 

the children were sleeping: 

CRYSTAL: 

SHAWN: 

CRYSTAL: 

Oh God, stop! Please, (unintelligible) please 
Shawn, please can we just wait till the kids are 
asleep or something. 

(unintelligible) 

Shawn, no, no, no (unintelligible) 

(Exh. 9 at 000468); see also (Exh. 4 at 000306-308). 

Respondent continued to assault Ms. Harris and accuse her of 

lying, despite her pleas to stop. When asked why he was doing this, 

Respondent told her it was as punishment: "Because you fucking lied." 

(Exh. 9 at 000469). 

Struggling to stay conscious while Respondent savagely forced her 

oral sodomization, Ms. Harris cried out, "I can't breathe. I can't breathe. 

I'm sorry, I'm sorry, I can't breathe. I'm sorry, I can't ... " (Exh. 9 at 

000469). 

Relentless, Respondent threatened Ms. Harris's life: 

CRYSTAL: 

SHAWN: 

CRYSTAL: 

SHAWN: 

I don't want to be raped. I don't want to be raped. 

I don't want to be lied to. 

I don't want to be raped. Nobody deserves to be 
raped Shawn. Please, please. 

I'll get a knife downstairs if I fucking have to. 
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Ms. Harris continued sobbing, begging Respondent to stop. 

Ignoring her pleas, Respondent shouted, "Stop crying and start sucking" 

and "I don't care if [sic] tear your asshole inside out, I'm tired of being 

lied to." (Exh. 9 at 000470). 

Respondent ended his attack by slapping Ms. Harris in the face and 

threatening to kill her: "You're not that dumb to play fucking stupid with 

me. Maybe it works with work but I'm fucking sick of it. You 

(unintelligible) me enough. I'll be sure to carve that on your fuckin' 

head when I dump your body." (Exh. 9 at 00047) (emphasis added). 

Three days later, onTuesday, April1, 2008, although still 

traumatized, Ms. Harris tried to go to work. (Exh. 3 at 000202-203). 

When she arrived home early, Respondent aggressively confronted her 

about where she was and whether she had contacted the police about the 

prior attack. (Exh. 3 at 000202-203). While Ms. Harris was sitting at the 

computer, Respondent "came down and he immediately started choking 

me." (Exh. 3 at 000203). Despite Ms. Harris' assurances that she had 

been at work, Respondent choked her until she lost consciousness. (Exh. 

3 at 000203). 

At this point, Ms. Harris realized that survival could only be 

assured by leaving. She testified: "[M]y whole life- from the first death 
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threat that he gave me, I believed his death threats. But they were 

centered for me, 'If you leave, I will kill you.' This was the first time it 

became apparent to me it was, if you stay, you're going to die." (Exh. 3 

at 000203) (emphasis added). 

Immediately after Ms. Harris regained consciousness, Respondent 

stated he was again going to "punish" Ms. Harris "for her lies." (Exh. 3 

at 000204). Once again, Respondent attacked Ms. Harris, this time 

anally raping her while the children were unattended upstairs. (Exh. 3 at 

000205-000207). 

Now convinced she would be killed if she did not leave, under the 

cover of night Ms. Harris hid in some bushes, called 911, and waited for 

the police to gain access to the gated community. (CR000011). 

Respondent was arrested and placed in confinement. !d. Ms. Harris gave 

the police the audio recording of the first attack and was taken to the 

hospital. At the hospital, she completed a SART kit. (Exh. 3 at 000209). 

This last sexual assault and the choking incident in front of the children 

was also denied in general terms by Respondent. But he did not explain 

why she called the police and went to the hospital that night, as opposed 

to the night of the first assault, nor did he explain her documented 

In Junes. 
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The evening of the second and third attacks, April 1, 2008, was the 

last time the children saw Respondent. 

Ms. Harris testified without contradiction that Respondent's 

assaults were deliberate "punishment": "Even the rape that I went 

through with him, it was about punishment. That's exactly the words that 

he used. I was being punished." (Exh. 3 at 000197-198). Respondent 

"would come up with these scenarios where he would tell [Ms. Harris 

she] was lying and tell [her she] had to be punished." (Exh. 4 at 000295). 

Ms. Harris continued, "he raped me, not necessarily for sex, but for the 

reason that I had to be punished for lying to him." (Exh. 4 at 000295-

296). 

During his interview with Dr. Doyne, Respondent denied even the 

recorded assault (for which he was later convicted, a conviction which is 

final and which he is not stopped from disputing); he admitted pleading 

guilty to an earlier domestic violence charge related to Ms. Harris. (Exh. 

8 at 000446-447). 

2. The Protective Order and Criminal Proceedings 

The day after the second and third assaults, Ms. Harris secured a 

Domestic Violence Temporary Restraining Order ("DV-TRO") listing 

herself and the children as protected members. (Exh. 1 at 000012). Soon 
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thereafter, the court issued a Criminal Protective Order. (Exh. 1 at 

000009). 

Over the next three years, the court kept the TRO in place. 

(CR000004). Respondent was charged with three felonies: forced 

spousal rape, forcible sodomy and forced oral copulation for the first 

(recorded) attack. Ultimately, after ten motions for continuances by 

Defendant, Respondent's trial began in August 2010. (CR000011). 

On September 17, 2010, Respondent was convicted of felony 

forcible oral copulation (Penal Code 288A(C)(2). (CR000011). 

Respondent was sentenced to six years imprisonment and required to 

register as a sex-offender for life. Respondent will be released from 

prison in May 2014. (CR000012). The appeal is now final, with the 

Supreme Court denying review on August 1, 2012. See Docket in Case 

No. D059126. 

C. Additional Evidence Concerning the Children's Best 
Interests 

In addition to the evidence of extreme domestic violence toward 

Ms. Harris described above, the court heard evidence addressing the 

children's best interests during hearings on April13, 2010; June 7, 2010; 

June 21, 2010; December 3, 2010; March 30, 2011; April4, 2011; and 

July 1, 2011. Evidence adduced included at least four independent 
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sources whose testimony corroborated Respondent's violent behavior, 

neglect of the children, and a number of outright bizarre, public and 

traumatizing events. The court-appointed expert also testified that 

reunification would not be in the children's best interests before 

significant rehabilitation took place. 

1. Respondent's Maltreatment of the Children 

At the December 3, 2010 hearing, Ms. Harris described how, the 

morning after the March 28th sexual assault, she approached Respondent 

about separating, in the hopes he might feel guilty about the rape and 

recent violence in front ofthe children. (Exh. 3 at 000199-200). 

Moments after the conversation began, one of the children yelled 

upstairs. (Exh. 3 at 000200). Respondent darted upstairs. 

Because Ms. Harris used a recording device whenever she feared 

he might threaten her, she had recorded the conversation, and the 

recording captured him violently hitting C. (Exh. 3 at 000200). The 

audio tape captured Ms. Harris pleading: "Shawn don't hurt him. 

Shawn! Tell him to be quiet. [C]- Shawn! Shawn, just tell them to 

(unintelligible). Shawn! Just give him a time-out!" The transcript 

describes children crying in the background and Respondent physically 

striking C. (Exh. 9 at 000463 ). Immediately after Respondent struck C, 
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C went to Ms. Harris and stated, "(unintelligible) hurt (unintelligible). 

My Daddy did this. I want it to stop. Yeah, Daddy was mean to me. 

You know why (unintelligible)." (Exh. 9 at 000463). 

Ms. Harris also testified that Respondent was unsupportive ofC's 

needs as an autistic child. C had been in therapy off and on over the 

years because of his "emotional disturbance." (Exh. 3 at 000219). Yet, 

instead of "redirecting" C to cope with his communication challenges, 

Respondent often chose to inflict excessive corporal punishment. (Exh. 3 

at 000176). While Respondent claimed that he would "redirect" C, (Exh. 

4 at 000329-330), Ms. Harris testified and provided picture~ ofC's 

bruises after Respondent's excessive punishment. (Exh. 3 at 000191-

192; Exh. 10 at 000477-482). Although Respondent denied causing C 

bruises, he had no different explanation for them. (Exh. 4 at 000330-

331). When C was old enough to communicate, Ms. Harris would ask C 

about the bruises. (Exh. 3 at 000193). C would reply, "Daddy did this to 

'me." (Exh. 3 at 000193). C reported to Dr. Doyne that Respondent "hit 

me too and left awesome marks." (Exh. 8 at 000449). 

Respondent's violence towards C was also corroborated by 

testimony from Marcy Mas sura, Ms. Harris' cousin, who testified that 

Respondent is a threat to her own family's safety. (Exh. 3 at 000144). 
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She stated that her husband had urged her not to testifY for fear of 

Respondent's retaliation when he leaves prison. (Exh. 3 at 000145). 

Ms. Massura testified about three examples of Respondent's 

abusive behavior towards children, primarily C. First, Ms. Massura 

testified that Respondent had violently thrown oranges and lemons at her 

young son. (Exh. 3 at 000 145). When Ms. Mas sura confronted 

Respondent, she saw him pelting his own son, C, with the lemons and 

oranges. (Exh. 3 at 000 146). C was around two years old at the time. 

(Exh. 3 at 000 146). Despite C sobbing and shuttering up against a wall 

for protection, Respondent continued assaulting him. (Exh. 3 at 000 146). 

In response to Ms. Massura's pleasto stop, Respondent replied, "Your 

kids are wimps, they need to man up." (Exh. 3 at 000147). While 

Respondent denied ever throwing fruit, he gave no alternate account. 

(Exh. 4 at 000333). 

Next, Ms. Massura testified about an incident when C was a 

toddler. (Exh. 3 at 000149-150). Respondent had told C, then close to 3, 

to hit Ms. Massura' s young son. (Exh. 3 at 000 149). Shocked at 

Respondent's manipulation of C to behave violently, Ms. Massura 

confronted Respondent. (Exh. 3 at 000 149). Respondent echoed his 

previous comments, stating that the children "need to man up[,]I'm 
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making men out of them." (Exh. 3 at 000 149). Respondent did not 

refute this testimony in any way. 

Third, Ms. Massura described Respondent's behavior at a 

Christmas party in 2006. (Exh. 3 at 000151-152). C, age 4, who had 

trouble potty-training because of his autism, had wet his pants. (Exh. 3 at 

000151 ). After learning about C' s accident, Respondent "grabbed C 

insanely roughly, digging his nails in, and drug him to the downstairs 

restroom onthe first floor." (Exh. 3 at 000152). Despite C's "fearful" 

and "terrible scream-crying," Respondent slammed Con the adult toilet, 

in full view of the guests, and refused to shut the door. (Exh. 3 at 

000153). C continued to cry hysterically, begging Respondent to shut the 

bathroom door. (Exh. 3 at 000153). Respondent replied by violently 

spanking C in full view of the assembled guests. (Exh. 3 at 000153). 

Ms. Massura recalled that she saw Respondent using excessive 

force with children on ten to twenty other occasions. (Exh. 3 at 000 156). 

She recalled Respondent excessively pinching and "yanking" the arms of 

his children. (Exh. 3 at 000156-157). Likewise, she noted that Chad told 

her, "I don't want to be around my daddy when he's mad." (Exh. 3 at 

000159). 
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2. Respondent's Neglect of the Children 

Ms. Harris testified that Respondent remained home with the 

children while she earned the family's living for about five years. (Exh. 

3 at 000175). She noted that ever since C turned three, "h~ went on a bus 

every dayto a special school for autistics children." (Exh. 3 at 000172). 

As such, Respondent was usually home only with W. (Exh. 3 at 

000 172). But, Ms. Harris testified, without contradiction, "I would often 

come home and find the baby gate up and a video playing, and the baby 

was awake and [Respondent] was sleeping." (Exh. 3 at 000173). Ms. 

Harris continued, "every single night [Respondent] played video games. 

He was an addict ... and he would play from 8:00 or 9:00p.m. every 

night until usually about 4:30 [am] ... when I woke up to go to work in 

the morning." (Exh. 3 at 000179). Respondent did not deny or refute 

this. 

In a declaration, Ms. Harris stated, "[ o ]ne day, I noticed that [C] 

was covered in injuries. He told me that Shawn did it. I cried as I took 

photographs of little [C)'s reddened, marked up body." (CR000013). 

Ms. Harris also noted, "If I had reported his abuse of the children and me 

earlier, I am reasonably certain that I, or the children and I would have 

been dead by now." (CR000013). 
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Given Ms. Harris' concerns about Respondent's failure to care for 

the children, "it just got to where I changed my [job] hours so much. I 

would get [C] off to school and then I would go to work. And then I 

would just come home as soon as I could, like, as soon as the market 

closed." (Exh. 3 at 000173). 

Ms. Harris also testified that after it became clear that the children 

were not being adequately cared for, she suggested Respondent get a job 

and the kids could attend daycare. (Exh. 3 at 000173-000174). Ms. 

Harris explained, "our marriage was in such a bad state at that point too 

that I also thought that our marriage would benefit if he got a job." (Exh. 

3 at 0001 7 5). But Respondent refused to get a job, instead threatening: 

"Wait and see what happens if you put the baby in day care." (Exh. 3 at 

000174). Ms. Harris testified, "I didn't know what was going to happen" 

and "wasn't going to find out either." (Exh. 3 at 000174-000175). Thus, 

Respondent stayed at home with the children. (Exh. 3 at 000175). 

3. The Court's Neutral Reunification Expert 

At the June 7, 2010 hearing, the court stated its intention, pretrial, 

to ultimately "start down the path of reunification," and explained, "[ w ]e 

need to get this looked at by a reunification specialist who comes up with 

a specific plan, that's the next step, and I want that done as soon as 
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possible." (Exh. 1 at 000018). After input from both sides, the court 

appointed Dr. Stephen Doyne as the neutral reunification expert. (Exh. 7 

at 000429). 

A~ the December 3, 2010 hearing, the court strongly indicated that 

Dr. Doyne's report should aim to facilitate eventual contact between the 

children and Respondent. (Exh. 3 at000233). The court at this time 

expressed significant confidence·in Dr. Doyne: 

I really want Doyne's analysis to be done because . 
. . if I keep the restraining order in effect as. it is, 
there's no contact ... I've asked [Dr. Doyne] to 
do the 730 evaluation with the idea that- that 
some contact would be appropriate. Now I'm not 
prejudging anything. I wait till all the evidence is 
in, but I'm very interested in that I'm still 
interested in that scenario. 

(Exh. 3 at 000233). 

On March 30, 2011, the court reiterated, "I want Doyne's 

Report .... That is in the best interest of the children, because we~will 

make a decision when we get to custody. And if it is a wrong decision, it 

could harm these children." (Exh. 4 at 000255). 

At this stage, the Court also appeared to acknowledge the 

importance of Respondent successfully completing therapy before a 

decision to reunify was made: 
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I can tell you what my feeling is. What I would 
like to see, I would like to see Dad go through all 
of this therapy recommended by Dr. Doyne and, 
thereafter, be successfully reunited with his 
children. I think that would be in the best interest 
of the kids, and it will certainly be in Dad's best 
interest. That is what I want. 

(Exh. 4 at 000351-000352). 

The Court later explained, "I'm trying to create a scenario here 

where the environment is most optimal so that in the future if he does the 

things that Dr. Doyne recommends, there can be reunification." (Exh. 4 

at 000359). 

a. Dr. Doyne's Evaluation 

As part of his assessment, Dr. Doyne interviewed the children, 

Respondent, and Ms. Harris. (Exh. 8 at 000445). 

1. The Children 

Dr. Doyne conducted two, forty-five minute interviews with each 

child. (Exh. 8 at 000445). Dr. Doyne testified that C described 

Respondent as "being physically abusive to him and being mean." July 

Transcript at 34. Thus, Dr. Doyne stated, "so I don't think it is only 

the domestic violence between the father and the mother. C related 

what he perceived as mistreatment by the father of him ... frankly, 

this child is afraid of Mr. Harris." !d. at 34 (emphasis added). 
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During the interviews, C, 8 at the time, relayed that his dad, 

"choked my mom- he's really mean." (Exh. 8 at 000448 (emphasis in 

original)). C felt "mad because I didn't want [Respondent] to hurt my 

Mom." (Exh. 8 at 000449). When asked about any violence he observed 

between his parents, C replied, "[Respondent] was choking her and 

getting all messed up." (Exh. 8 at 000449). Further, C commented that 

he saw Respondent, do "bad things" to Ms. Harris "a lot." (Ibid.) C was 

also asked how he would feel if he saw Respondent. C replied, "I might 

feel a little angry- I might hate it." (Ibid.) C noted that Respondent "hit 

me too and left awesome marks." (Ibid.). C also described Respondent 

"smacking him, and giving him a red mark on his private parts." July 

Transcript at 64. C also recalled that during the car choking incident, he 

"tried to get his Dad to stop." Id. at 64. 

Regarding W, Dr. Doyne reported how W noted that, while he did 

not see Respondent hit Ms. Harris, "I heard Mom scream." (Exh. 8 at 

000449). When asked if his parents fought a lot, W responded, "yes, and 

Dad fought us too" because he "spanked us." (Exh. 8 at 000449). W 

said he did not want to see Respondent again and, "I feel like my Mom 
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should shoot him with a gun." (Exh. 8 at 000449). Dr. Doyne testified 

that although W was 2 when Respondent was placed in confinement, W' s 

"strongest recollection" regarding Respondent involved "trauma, upset, 

violence." July Transcript at 31. 

Dr. Doyne explained, "what we do know from research on 

children, who have been in homes where there's family violence, that 

they absorb a lot more of these broader aspects than just witnessing, and 

they affect them emotionally." (Ibid). Dr. Doyne noted: "It wasn't just 

between the father and the mother. There are aspects that this child is 

aware of in terms of how the father treated the boys. So it's the totality 

of their experience .. . "Jd. at 31-32. Thus, Dr. Doyne concluded, "I'm 

sure [W] was affected, and he remains affected." !d. at 33. 

ii. Respondent 

During Dr. Doyne's interview with Respondent, he acknowledged 

assaulting Ms. Harris in 1998, but, incredibly, in direct contradiction to 

the tape recording of his gruesome threat, denied ever threatening to kill 

her. (Exh. 8 at 00044 7). Respondent claimed that the rapes were sexual 

"role-playing" and that Ms. Harris was scheming to profit from a divorce. 

(Exh. 8 at 000450-451 ). "It's about greed with my ex-wife," Respondent 

claimed. (Ibid.) These denials were recognized as false by both the court 
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and Dr. Doyne. (Exh. 4 at 000353). When Respondent denied sexually 

assaulting Ms. Harris, the court responded, "Sir, I really don't believe 

your story about being consensual. I just don't." (Exh. 4 at 000353), see 

also Doyne Report noting "his denial of any wrongdoing indicates he has 

taken little, if any, responsibility for the actions, which led to his 

conviction."2 (Exh. 8 at 000453). 

b. Findings and Recommendation 

Dr. Doyne's report concluded: "[T]he burden first falls on Mr. 

Harris to ensure that there are no risk factors in terms of mistreatment of 

the children and/or violence in the family, and that is his responsibility to 

address first. .. I believe Dad has to be a primary concern in terms to 

reduce risk factors." July Transcript at 41. Dr. Doyne recommended 

two safeguards, referred to as the "Rehabilitation Plan," for the children: 

(Exh. 8 at 000456) Respondent should first complete a 52-week domestic 

violence group and show evidence of completion to the court. (Exh. 8 at 

000456). Second, Respondent should complete one calendar year of 

2 Similarly, the Probation Department's Pre-Sentencing Report found that 
Respondent demonstrated, "similar high risk factors ... in terms of 
impulsive, aggressive behavior." (Exh. 8 at 000453-454). Emphasizing 
Respondent's disregard for the children, the Pre-Sentencing Report 
pointed out that Respondent committed the offense "while the children 
were present in the house indicating he did not care how his violent 
actions towards the mother influenced them." (Exh. 8 at 000454). 
(internal citations omitted). 
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individual psychotherapy- no less than 24 sessions of forty-five minutes-

with a professional familiar with working with sexual offenders. (Exh. 8 

at 000456). After the individual psychotherapy is completed, the 

licensed mental health professional must assess and confirm that 

Respondent's risk factors are low. (Exh. 8 at 000456). 

Dr. Doyne further recommended that a licensed mental health 

expert work with the children to determine their readiness to reunite with 

Respondent. (Exh. 8 at 000456). Dr. Doyne emphasized throughout his 

report that the children's emotional readiness to reunite with the father 

would be critical to their future wellbeing: 

As a special needs child, it's difficult for him [C] 
to understand and put it together. And it puts him 
more at risk. And he's more at risk because he . 
witnessed more what happened, and he was a 
recipient, I think, of more physical treatment by his 
father. 

July Transcript at 65. 

While Dr. Doyne sought to accommodate the court's desire for a 

reunification plan, he emphasized that significant change by Respondent 

was necessary if the children's welfare was to be protected: "If and when 

Mr. Harris successfully completed both parts of this rehabilitation plan, 

then he might be considered a candidate for visitation if the reports from 
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his therapist indicate that the risk factors to the boys would be low." 

(Exh. 8 at 000455). 

Dr. Doyne reached this conclusion after extensive testing and 

evaluations, including: 

• "Clinical testing data indicate that Mr. Harris has 
recurrent problems with impulse control which leads to a 
potential for amoral and/or antisocial conduct." (Exh. 8 at 
000452). 

• "His profile is associated with impulsive and 
unpredictable aggressive acts that in some cases were 
cruel and/or dangerous." (Ibid.) 

• "With this profile pattern, histories typically include 
unprovoked assaults or chronic trouble with authority 
figures." (Ibid.) 

• "The clinical testing also suggest narcissistic and 
paranoid features that could also be described as chronic 
borderline psychotic characteristics." (Ibid.) 

Dr. Doyne further concluded that "in terms of risk factors, the 

MMPI indicates that Shawn can be a danger to himself or others through 

sudden impulsiveness with a loss of judgment." (Exh. 8 at 000453). Dr. 

Doyne testified that he "did [his] own independent determination as to 

who [Respondent] was and whether he presented risk factors to the 

children because of his history of violence." July Transcript at 37. 

"Because of his personality profile, his problems with impulse control, 

the history of domestic violence, he presents certain risks to the 
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children." !d. at 38. Therefore, Dr. Doyne explained, "[t]he first order of 

business is for Mr. Harris to address his issues." !d. at 41. 

Dr. Doyne concluded: "But unless and until Mr. Harris addresses 

the issues that I think pose risk factors to the children, then any kind of 

visitation would be premature ... If Mr. Harris does his due diligence in 

terms of treatment, and the boys' progress, it would be in their best 

interest to have a healthy relationship with a healthy father that presents 

few, if any risk factors to them." !d. at 42. 

Dr. Doyne explained that if Respondent was suddenly reintroduced 

into the children's lives, "with C I think you'd see some just anxiety off 

the charts, and he would be fearful ... might have regressive type 

symptoms, sleep disturbances, fears." !d. at 66. 

He continued: 

Jd. at 66. 

Certainty and structure is a big thing with autistic 
kids, and that's why, in my recommendations, 
these kids - let's just assume that Dad gets 
rehabilitated, which would be best for the children, 
it's going to- these children have to be brought 
along in treatment to reestablish a relationship 
with their father. · 

Initially, the court seemed receptive to Dr. Doyne's emphasis on 

the need for therapeutic rehabilitation for Respondent and therapy for the 

children before reunification could be attempted. (Exh. 4 at 000351-
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352). But, as further detailed below, after attending a seminar with Joan 

Kelly, a leading voice on parental alienation, the court's stance would 

shift markedly. See infra, pp. 35-36. 

4. Respondent's Evidence 

a. Respondent's Expert 

Respondent called his own expert consultant, Robert Simon, solely 

to challenge Dr. Doyne's methodology. July Transcript at 84. Mr. 

Simon suggested that there was evidence of a "confirmatory bias," 

meaning that Dr. Doyne may have had pre-conceived notions about 

Respondent that influenced his recommendations. !d. at 87. But, Mr. 

Simon also conceded, he, himself, did not interview any of the parties 

before testifying. He conceded: "I want to just be clear that the scope of 

my testimony is not about case facts. The scope of my testimony is about 

Dr. Doyne's forensic work product. And I'm not here to testify about 

any opinions about the people or what took place." Id. at 109. 

Nonetheless, rather than rely on any of Mr. Simon's comments, the 

court's order looked instead to Dr. Kelly's remarks from her seminar. 

b. Respondent's testimony about his own 
parenting 

Crystal Marie Harris ("Marie"), Respondent's sister, testified that 

during family outings and holidays, Respondent would often entertain 
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and care for the children. (Exh. 4 at 000316). Marie noted that he often 

played with the kids at playgrounds and in the community pool. (Exh. 4 

at 000317-319). She also noted that Respondent would ensure Chad his 

favorite toys and had snacks. (Exh. 4 at 000319). Marie confirmed that 

Respondent would spank C. (Exh. 4 at 000320). Marie did not address 

the Christmas incident described by Ms. Massura. 

Respondent testified that, under his parenting agreement with Ms. 

Harris, he was to, "provide meals for the kids, dinner for the family, take 

the kids to school, to children's functions, keep the house clean. That 

kind of stuff." (Exh. 4 at 000329). Respondent's testimony also 

included examples of games he would play with the children (Exh. 4 at 

000331-332) and memorable moments he had with them. (Exh. 4 at 

000333-334). 

Respondent testified that he played an active role inC's 

development in light ofC's special needs. (Exh. 4 at 000329). 

Respondent stated that he would often redirect C to avoid "behavioral 

ruts." (Exh. 4 at 000329). Respondent also explained that he would 

"lightly spank" the kids. (Exh. 4 at 000330). Respondent generally 

denied any child abuse, including the bruises in the pictures, but provided 

no explanation for the pictures. (Exh. 4 at 000330-331 ). 
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1. Respondent's Willingness to Seek 
Treatment 

Respondent represented that he was "willing to do everything in 

[his] power to be a better person than I am today" (Exh. 4 at 000335) and 

"would jump through any hoop the court puts in front of me." (Exh. 4 at 

000341 ). Presumably as a mitigation effort before being sentenced, 

Respondent testified that he started a 52-week anger management course 

before his conviction, but did not have time to complete before the 

conviction. (Exh. 4 at 000335). 

c. Ms. Harris' Sexual Assault Exam 

Patricia Secor,-the nurse who treated Ms. Harris the evening ofthe 

second rape, was called by Respondent. (Exh. 4 at 00027 4 ). Ms. Secor 

acknowledged that the evening of the second rape, Ms. Harris told her 

during the examination that Respondent never "crossed a major line" 

with the children. (Exh. 4 at 000287-288). 

On rebuttal, Ms. Harris explained that she underplayed 

Respondent's treatment of the children during her exam because she was 

traumatized from the assault and "was very concerned about my children 

being embroiled in any kind of law enforcement, C.P.S., things like that . 

. . And so any questions involving my children, I did not even think 

ahead towards custody or anything like that." (Exh. 4 at 000293). 
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5. The Court's Order and Rationale for Immediate 
Reunification 

a. The Order 

The court issued its oral ruling on July 1, 2011, and its written 

ruling on December 14, 2011. Orally the court ruled, "I want your 

reunification to take place on an expedited basis, as soon as you get out." 

July Transcript at 146. The court continued by ordering Respondent to 

attend a domestic violence treatment course upon release from prison, but 

noted, "It's not holding back reunification." 

The written order awarded Ms. Harris sole legal and physical 

custody while Respondent is in confinement. For purposes of custody 

and visitation, the court found that "at this time, it is not in the children's 

best interest to have prison visitation." (CR000020). The court order 

further states: (1) Respondent shall complete a 52-week domestic 

violence course, but the "course does not have to be completed before 

commencement of the reunification process;" (2) Respondent shall 

complete treatment for sex offenders; and (3) "Reunification therapy 

shall begin immediately after Shawn's release from prison ... [and] be 

with [a] therapist who has an orientation that is pro-reunification." !d. 

The court's order also incorporates four exhibits by reference, all 
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portions ofthe July 1, 2011 transcript, which includes one of the 

references to Joan Kelly. (CR000020-31 ). 

b. The Court's Primary Rationale: Respondent 
is Not a Threat to the Children Because He 
Remained Home With Them, Prior to the 
Sexual Assaults and Violence in Front of the 
Children, While Ms. Harris Worked 

During the final hearings, the court articulated its views informing 

its final decision. First, the court suggested that Respondent was in full 

control of his conduct: "to the extent that there is a suggestion here that 

we got this out-of-control maniac, I don't buy that based on the history. 

But, clearly, this is a man that has problems." (Exh. 4 at 000353). 

Shortly thereafter, the court indicated that Ms. Harris' working while 

Respondent stayed home with the kids was sufficient proof that 

Respondent is not a risk to the children: "However bad the environment 

was, up until the incident of sexual assault Mom was comfortable enough 

to go to work every day leaving these kids in [Respondent's] care." 

(Exh. 4 at 000356). 

c. The Court's Second Rationale: Respondent's 
Parental Rights Should Not Be 
"Terminated" Because the Violence Was 
Primarily Directed at Ms. Harris 

The court repeatedly emphasized that Mr. Harris' "parental rights" 

should not be "terminated." Before Respondent's criminal conviction, 

33 



the court noted "even if he [Mr. Harris] did what he's [accused of] doing, 

in my mind that does not forfeit his right and the children's right to have 

a Dad forever and ever." (Exh. 1 at 000018). Moreover, "[the rapes 

were] directed against Mom and not the children," (Exh. 1 at 000016). 

After Respondent's criminal conviction, the court emphasized that 

while the sexual crime "as determined by the jury was wrong[] [t]here is 

no question about that," anything overheard by the children was merely 

"collateral damage." (Exh. 4 at 000348-349). Similarly, at an earlier 

hearing, the court quipped, "This father is not going to lose all visitation 

just because there was a couple of hours where he was on a different . 

floor in the house doing something he shouldn't have done." (Exh. 1 at 

000017). 

The court treated the relief being sought as if Ms. Harris was 

seeking to in effect, "terminat[e] Dad's parental rights." (Exh. 4 at 

000348). The court continued, if Ms. Harris "were to bring a petition in 

juvenile court to cut off [Respondent's] parental rights based upon what 

he has done, it would be denied. Simple as that." (Ibid.) The court 

stated further, "I am not cutting off his parental rights." (Exh. 4 at 

000349). In fact, Ms. Harris had not requested any termination of 

parental rights. 
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The court said little about Dr. Doyne' s extensive evaluation of all 

the parties and the children, as well as his expertise regarding how 

exposure to domestic violence impacts young children. Despite 

previously building up the importance ofDr. Doyne's assessment and 

recommendations, (Exh. 1 at 000018, Exh. 3 at 000233, Exh. 4 at 

000255), the court stated "we're not going to do what Dr. Doyne is 

suggesting here." Rather, the court explained: 

There was reference here to Joan Kelly. Joan Kelly 
is a national expert in this regard. And I'm not 
basing my decision on what I'm about to say, 
because it's not in evidence, but I was atthat 
seminar with Joan Kelly and I went out to lunch 
with Dr. Kelly. We didn't talk about this case, but 
she said-cause I asked her, just in general terms, 
not even thinking about this case, what do you do 
with the scenario where you've got one-- you've 
got a child totally aligned with one parent and 
wants no part of the other parent. And she said, 
'what you don't do is you don't send that child to 
individual therapy and then allow the child and 
the therapist to determine when they want to 
reunite.' She said, 'we have found that to be a 
total waste, it doesn't work.' She said, 'what we 
have to do in that scenario is refer the kids or the 
kid and the parent to a family counselor or conjoint 
therapist.' 

July Transcript at 139 {emphasis added). 

The court described in some detail its conversation with Ms. Kelly, 

in particular, her described "boomerang effect," namely the potential 
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future consequences about speaking negatively about Respondent to the 

children. (Exh. 4 at 000354-355). The court cautioned that if Ms. Harris 

speaks negatively about Respondent, according to Joan Kelly, it can 

foster resentment in the children toward Ms. Harris. (Ibid.) 

The court then urged Ms. Harris, the victim of felony sexual 

assault by Respondent, and afraid for her life, to "be a cheerleader" for 

the children's relationship with Respondent. (Exh. 4 at 000354-356). 

Thus, the court expressly drew on Ms. Kelly's out-of-court response to 

his o,ut-of-court-questions and her theories about the "boomerang effect" 

in disregarding Dr. Doyne's recommended pre-conditions to 

reunification. During both the March 30 and July 1 hearing, the court 

applied Ms. Kelly's theories, dismissed Dr. Doyne report and ordered a 

"pro-reunification therapist" to implement Ms. Kelly's theories: "I don't 

want you to get a reunification psychologist who feels his role is to 

determine whether reunification is possible. I want a reunification 

therapist who believes that it can be done, will be done, and will show us 

how it can be implemented. (CR000021 ); July Transcript at 141-143. 

III. STANDARD OF REVIEW 

A trial court's custody or visitation order is reviewed for abuse of 

discretion. In Re Marriage of Burgess ( 1996) 13 Cal. 4th 25 (hereafter 
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Burgess). The precise measure of review is whether any rational trier of 

fact could conclude that the trial court's order advanced the child's best 

interests. In reMarriage of Heath (2004) 122 Cal.App.4th 444, 448; In re 

Marriage ofBattenburg (1994) 28 Cal.App.4th 1338. 

Discretionary rulings are reversed upon a showing of "a clear case 

of abuse" or "a miscarriage of justice." Blank v. Kirwan (1985) 39 

Cal. 3d 311, 331. The reviewing court must ask whether the lower court 

exceeded the bounds of reason after consideration of all the 

circumstances before it. In reMarriage of Loyd (2003) 106 Cal.App.4th 

754. 

Rulings are reversible upon legal errors, which include applying 

the wrong standard in assessing a custody or visitation issue. In re 

Marriage of David and Martha M (2006) 140 Cal.App.4th 96 (that 

applying the best interest rule in lieu of the change in circumstances rule 

was "clear legal error"). 

The trial court's factual findings in family law matters are 

reviewed for substantial evidence. Burgess, supra, 13 Cal.4th at 32. In 

determining whether a judgment is supported by substantial evidence, the 

record must be viewed as whole. Beck Development Co. V. Southern 

Pacific Transportation Co. (1996) 44 Cal.App.4th 1160, 1203. 
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Substantial evidence does not mean "any evidence." !d. at 1203. 

Substantial evidence, instead, "must be reasonable ... credible, and of 

solid value." Kuhn v. Department of General Services (1994) 22 

Cal.App.4th 1627, 1633 (hereafter Kuhn) (quoting Estate ofTeed 

(1952)112 Cal.App.2d 638, 644.) Where "uncorroborated testimony of 

one witness .. .is inherently unreliable," the testimony does not constitute 

substantial evidence. Plastic Pipe and Fittings Ass'n v. California 

Building Standards (2004) 124 Cal.App.4th 1390, 1407. While 

substantial evidence may rest on inferences, such inferences must "be the 

products of logic and reason and must rest on the evidence," Kuhn, supra, 

22 Cal.App.4th at 1633. 

IV. LEGAL DISCUSSION 

Respondent was convicted of feloniously sexually assaulting Ms. 

Harris in a gruesome attack recorded on audio tape, while their young 

children were unattended in the house. Nevertheless, directly 

disregarding the only, court-appointed neutral expert's in-depth 

assessment explaining the degree oft~e children's trauma and steps 

required to ensure that immediate reunification would notre-traumatize 

them or put their safety at risk, the court awarded Respondent immediate 

(after his release) reunification with his young children. 
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This is an "abuse of discretion." It is unconscionable to disregard 

Respondent's life-threatening, suffocating, and gruesome attacks on Ms. 

Harris. And it defies common sense, as well as the sole, court-appointed 

expert's strong opinion, to suggest that this misconduct has no 

implications for the children's safety or wellbeing with their father. 

Moreover, the court ignored the un-contradicted evidence that 

Respondent was also physically and emotionally abusive to the boys 

themselves, one of whom suffers from autism. Unrefuted, standardized 

testing on Respondent exposed his continued, disturbing risk factors. 

Neither "credible evidence" nor "logic and reason" suggests that 

awarding this man immediate (upon release) access to these young 

children, without meeting any of the requirements for safety laid out in 

the neutral expert's report and testimony, furthers the children's best 

interests. 
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A. The Court's Order Violates the Family Code 

1. The Court's Order Violates Family Code Sections 
3011 and 3020 Because it Fails to Meaningfully 
Consider the Health, Safety and Welfare of the 
Children and Marginalizes the Legislature's 
Determination that Domestic Violence Between 
their Parents is Per Se Detrimental to the 
Children's Best Interests 

In determining custody and visitation in California, courts must 

craft an order that is in the "best interests of the children." Pam. Code 

§30 11. Courts "shall" consider, among others : (1) The health, safety, 

and welfare of the child and (2) any history of abuse by one parent or 

any other person seeking custody against the other parent. Pam. Code 

§3011(a),(b)(2). Courts interpreting section 3011 have stressed that 

"the health, safety and welfare of children shall be the 'primary concern' 

of courts in determining the best interest of children in child custody 

proceedings." Robert J. v. Catherine D. (2009) 171 Cal.App.4th 1500, 

Likewise, domestic violence against the other parent must be 

considered a "significant factor in custody decisions" as "[b ]oth 

common sense and expert opinion indicate spousal abuse is detrimental 

to children." In re Benjamin D. (1991) 227 Cal.App.3d 1464, 1470. 

3 See Section IV(A)(3) infra (discussing visitation as a species of 
custody) 
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Indeed, the Legislature has codified that "domestic violence in a 

household where a child resides is detrimental to the best interest of the 

child."4 Pam. Code § 3020. 

Here, the court's order is clearly erroneous because it fails to fully 

and meaningfully consider the health, safety and welfare of the children. 

Nor does it give any weight to section 3020's directive that "domestic 

violence in a household where a child resides is detrimental to the best 

interest of the child." On the contrary, the court repeatedly and 

expressly emphasized that violence directed at Ms. Harris was of little 

significance to the children. 

The court's dismissal of the extreme violence against Ms. Harris 

was error. As found by a sister court under similar circumstances, when 

a legislature has presumed that "any domestic violence negatively 

impacts the best interest of the children" it becomes "clearly erroneous 

for the trial court to weigh the fact that 'there was never any abuse 

directed toward the children' as one of the factors rebutting" the 

evidentiary weight of the domestic violence. Heck v. Reed (N.D. 1995) 

529 N.W.2d 155, 164 ("More than.fi/0' percent of perpetrators who 

4 The Code embodies this declaration of fact in the provision creating a 
presumption against custody to a perpetrator of domestic violence. 
Pam. Code § 3044(a). 
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batter their spouses will also batter their children and the pattern of 

spouse abuse usually precedes the abuse of the child." (emphasis 

added)). The Court should interpret the California Legislature's mandate 

the same way, particularly given the Legislature's codification in Family 

Code section 3020 that "domestic violence in a household where a child 

resides is detrimental to the best interest of the child." 

Here, the trial court's error is compounded by abundant and 

poignant evidence of Respondent's dangerousness to both Ms. Harris and 

the children: He was convicted of felonious sexual assault of Ms. Harris 

and recorded uttering a viciously grotesque threat to kill her at the same 

time. (Exh. 9 at 0004 7 4 ). He previously pled guilty to assaulting Ms. 

Harris. The evidence also included the testimony by Ms. Harris, Ms. 

Massura and Dr. Doyne (who conveyed the children's reports of their 

fathers' abuse of themselves and their mother and their fear of him, as 

well as psychological testing which confirmed his dangerousness), the 

pre-sentence report by Probation, and an additional audiotape of 

Respondent yelling at and hitting his autistic son while both boys 

screamed. 5 

5 While the criminal jury did not find that the evidence presented of the 
anal rape the evening of April 1, 2008- the second attack- met the beyond 
a reasonable doubt standard, the record here is replete with evidence to 
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The evidence of trauma and terror to the children was largely 

uncontradicted. Dr. Doyne testified how "[t]he children are the victims 

here, and witnessing domestic violence sometimes has longer scars than 

even being physically abused." (Exh. 5 at 000399). Further, his report 

concluded, "Currently both boys do not want to see Mr. Harris with C 

recalling the father being physically abusive to him and his mother 

although W was too young to remember any assaults but is aware of the 

previous domestic violence." (Exh. 8 at 000456). 

Dr. Doyne' s report noted that both of the children were, and 

continue to be, adversely affected by their exposure to their father's 

extreme violence against their mother. Moreover, both of the children 

said that they do not want to see Respondent and are afraid of him. (Exh. 

8 at 000454). As one family law scholaraptly articulates: 

Children do not have to witness intimate partner 
violence with their eyes to be injured. Children 
hear the violence with their ears, they feel it in 
their hearts, they touch it, they taste it, and they 

meet the preponderance standard which applies in civil child custody 
cases, which necessarily prioritize children's well-being, and do not 
result in incarceration of a perpetrator. See pp. 8-14, supra. See In re 
Sylvia R. (1997) 55 Cal.App.4th 559, 563 ("[t]he fact a prosecutor does 
not bring charges or does not secure a conviction for spousal abuse does 
not make it 'appear' the offender has reformed and that it would be in the 
best interests of any children involved to undo the termination of 
reunification services"). 
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live it day after day, even if they never see one act 
of physical violence. 6 

Family Code sections 3011 and 3020 recognize this unfortunate 

reality, by requiring trial courts to consider "any history of abuse by one 

parent or any other person seeking custody against the other parent," 

(section 3011), and codifying that "domestic violence in a household 

where a child resides is detrimental to the best interest of the child." 

(section 3020). The court's order, however, in marginalizing 

Respondent's attack(s) on Ms. Harris, violated the Family Code, case 

law, and common sense. 

2. The Court's Decision Focused on an Imaginary 
Termination of Respondent's "Parental Rights" 
and Did Not Follow the Mandate that the 
Children's Health, Safety and Welfare be the 
Primary Concern 

Dr. Doyne concluded that Respondent was too dangerous, 

impulsive and rage-prone, and the children too traumatized, to allow any 

visitation if and until both: ( 1) extensive therapeutic rehabilitation of 

Respondent rendered him low risk, and (2) the children- including 

6 Connor, Dana H. Do No Harm: An Analysis ofthe Legal and Social 
Consequences of Child Visitation Determinations for Incarcerated 
Perpetrators of Extreme Acts of Violence Against Women, 17 Colum. J. 
Gender & L. 163, 176-177 (2008). 
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autistic C - were emotionally and developmentally prepared for 

reunification. (Exh. 8 at 000443- 458). 

Yet, although only a request to limit visitation was before it, 

throughout the proceedings the court stated that it refused to "terminate 

Mr. Harris' parentafrights." The court stated it was not willing to cut 

off all contact with Respondent and the children "permanently" 

(something Ms. Harris was not demanding), because the incidents against 

Ms. Harris did not involve "allegations here of any sexual abuse of the 

children" or "of significant physical harm directed towards the children." 

(Exh. 4 at 000349). As early as the June 7 hearing, the court 

foreshadowed its final ruling: "This father is not going to lose all 

visitation just because there was a couple of hours where he was on a 

different floor in the house doing something he shouldn't have done." 

(Exh. 1 at 00001 7) (emphasis added). 

The court echoed this view when it later stated: 

Here are my thoughts. I think that Dad was 
probably what I would say a mean Dad. I think, 
on the continuum of hateful, vicious, malicious 
guy to his kids, on one end, and the warm fuzzy 
Ward Cleaver on the other, you know, he's, you 
know he's not exactly towards the middle. I think 
he's a little bit more towards the mean side. Now 
having said that, do you say that just because 
Dad's mean that he loses his kids, no. 
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July Transcript at 13 6 (emphasis added). 

The question that had to be asked and answered here, however, 

was not whether Respondent's parental rights should be "terminated." 

Rather, the question was what is in the children's best interests, given 

Respondent's adjudicated history of egregious abuse of the children's 

mother, as well as evidence of Respondent's vicious and destructive 

treatment towards the children themselves, as described by Ms. Massura 

(Exh. 3 at 000159), Ms. Harris (Exh. 3 at 000191-192; Exh. 10 at 

000477-482), and in the boys' own words in their interviews with Dr. 

Doyne. (Exh. 8 at 000448-450). 

A termination of parental rights speaks to a parent's legal status 

regarding his children, with an eye toward permanency. Welf. & 

Inst.Code § 366.21. At no time in this litigation has there been any 

suggestion that Respondent's "parental rights" should, or might, be 

"terminated." The parent-child relationship enjoys no legal recognition 

after termination of parental rights. In re S.B., supra, 164 Cal.App.4th 

289, 300. In dependency proceedings, an order terminating parental 

rights is not only conclusive and binding upon the birth parents, but also 

effectuates a complete and final legal termination of the parental 

relationship. Welf. & Inst. Code,§ 366.26(i); In re Angelia P. (1981) 28 
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Cal.3d 908, 915-916; In re Robert J. (1982)129 Cal.App.3d 894, 904-

905. Constraints on parental access to or visitation with children (which 

always remains subject to modification), does not equate to a 

"termination of parental rights." 

Here, as Dr. Doyne suggested, a relationship with Respondent may 

be in the children's best interest if Respondent demonstrates he is not a 

threat to the children's safety and development. July Transcript at 42. 

Dr. Doyne was clear that such reunification was not safe for the children 

either physically or psychologically without such rehabilitation. (Exh. 8 

at 000456-457). The court rejected this expert recommendation aimed at 

making visitation safe. Instead, the court refused to follow Dr. Doyne 

recommendations for the children's safety. July Transcript at 140. 

Rather, the court told Respondent "You're not going to wait an extra day 

before seeing these kids because I'm ordering this." !d. at 146. 

In its single-minded focus on protecting Respondent's "rights," the 

court failed almost entirely to genuinely consider the uncontested 

evidence that the children have been harmed. by Respondent, and that 

they remain at serious risk. Because the court's legal analysis failed to 

give proper weight to the children's best interests, its order must be 

vacated. 
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3. The Court Also Violated Family Code 3044 By Not 
Placing the Burden of Proof On Respondent to 
Show that Immediate Reunification is in the Best 
Interests of the Children 

Family Code section 3044(a) provides a rebuttable presumption 

against persons "perpetrating domestic violence"7 within the last five 

years having sole or joint physical or legal custody. "A section 3044 

finding of domestic violence 'in a family law case changes the burden of 

persuasion as to the best interest test."' F. T. v. L.J. (20 11) 194 

Cal.App.4th 1, 27 quoting Keith R. v. Superior Court (2009) 174 

Cal.App.4th 1047, 1054. This presumption is automatic upon a finding 

of a prior act of domestic violence against the wife. S.M v. E.P. (20 1 0) 

184 Cal.App.4th 1249, 1267. 

While it appears to be an issue of first impression whether this 

presumption also applies to visitation determinations, logic and 

California law suggest that it should. California courts have expressly 

ruled that visitation, like custody, is a best interests determination. In re 

Brown and Yana (2006) 37 Cal.4th 947, 955 (visitation is determined 

based on the child's best interests); In re Marriage of Seagondollar 

7 Domestic violence is defined as "to have intentionally or recklessly 
cause or attempted to cause bodily injury, or sexual assault, or to have 
placed a person in reasonable apprehension or imminent serious bodily 
injury to that person or to another [etc]"§ 3044(c). Respondent's 
conviction for felony sexual assault easily meets the standard. 
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(2006) 129 Cal.App.4th 1116, 1126 (same); Montenegro v. Diaz (2001) 

26 Cal.4th 249, 255 (noting that, under California's statutes governing 

child custody and visitation determinations, the overarching concern is 

the best interest of the child). 

It is implausible to suggest that domestic violence is presumptively 

unsafe for custody, joint custody, and even joint legal custody, but is any 

less unsafe for undefined periods of "visitation." Indeed, numerous child 

murders - committed to "punish" or exact vengeance on the mother -

have been committed .during child visitations by men with far less history 

of abusiveness than exists here. 8 

· 
8 Just two examples include the Castillo case in Maryland and the Jeff 
Powell case in Washington state. As his marriage was breaking down 
Mr. Castillo told his wife that the worst thing he could do to her would be 
to kill the children and let her live. The court did not believe the threat 
and awarded him unsupervised visitation. He then drowned the three 
young children in a hotel bathtub during his court-awarded visit. 
(http://www.cbsnews.com/2100-201_162-3993488.html). In the Powell 
case, the father had been awarded supervised visitation despite being 
investigated for the disappearance of the children's mother. When the 
supervising social worker arrived with the children, he pulled the 
children into his house, pushed her out the door, and then blew up the 
house killing himself and his sons. Jeffery Basset, "Tragic End for 
Family -Josh Powell's final act of control kills him, 2 sons. Desert News 
February 5th 2012 
http://www.deseretnews.com/article/700222485/Tragic-end-for-family-2-
Josh-Powells-final-act-of-control-kills-him-2-sons.html?pg=all 
Concerned non-profit organizations have documented over 70 cases in 
one year, and approximately 175over several years in which fathers in 
family court litigation, who were not believed to pose real risks to their 
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It is also well established that "custody" is a general term which 

describes any parental access time. Visitation is commonly understood 

as a temporary "species of custody." See Anonymous v. Anonymous 

(N.Y. Fam. Ct. 1968) 289 N.Y.S.2d 792, 794; Barrett v. Ayres (Md. Ct. 

Spec. App. 2009) 973 A.2d 905; Jackson v. Jackson (D.C.1983) 461 

A.2d 459, 461; Ray v. Ray (La. Ct. App. 1993) 630 So. 2d 325, 326. 

California's Code appears to agree: "Visitation" appears in the Family 

Code as a sub-part (Chapter 5) of Division Eight, itself titled "Custody of 

Children." Thus, visitation in California is a species of custody, and 

must be subject to the same statutory presumption. See, e.g., P.F. v. 

NC., 953 A.2d 1107, 1112 (D.C. 2008) (holding that protective standard 

for visitation must a fortiori also apply to custody despite legislature's 

use of different language for each); Wilkins v Ferguson, 928 A.2d 655, 

668-670 (D.C. 2007) (noting that the best interest of the child principle 

applies to both visitation and custody, and that same protective standard 

for visitation shifting burden of proving safety to perpetrator must apply 

to both custody and visitation). 

children, murdered the children during court-awarded visitation. 
http://www.thedailybeast.com/articles/20 1 0/05/05/fathers-who-kill-their
kids.html; http:/ldastardlydads.blogspot.com/2011/02/175-killer-dads
fathers-who-ended-their .html 
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Here, as in the two cases cited above, the same concerns 

underlying the custody presumption apply equally or more to the 

visitation context. A narrower reading would make domestic violence 

more of an impediment to mere legal custody- i.e., decision making 

, rights- than to actual face-to-face contact, where the risks and trauma are 

plainly much greater. If domestic violence is detrimental to the best 

interest of the child, as stated in Fam. Code § 3020, this is no less true 

when the access provided is "visitation." 

The only evidence presented by Respondent was self-serving 

testimony cherry-picking a handful of occasions, preceding the sexual 

assaults, where Respondent spent time, with the children. (Exh. 4 at 

000331-335). But the mere fact that he was not violent every time he 

was with the children does not make him safe. 

The specificity of the statutory factors in rebutting the section 3044 

presumption lend further reinforcement to the clear message of the 

statute: parents who commit domestic violence are not safe for children, 

unless the statutorily mandated reassurances can be provided. Family 
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Code § 3044(a). Since the court below did not apply the presumption at 

all, the order should be reversed. 9 

4. The Court Cannot Determine Reunification is in 
the Best Interests of Children Three Years in 
Advance of a Parent's Release from Prison 

It is a general principle of best interest adjudications that courts 

cannot genuinely anticipate what children's best interests truly are well in 

advance of the relevant time. See, e.g., Sylvester v. Sylvester (Fla. Dist. 

Ct. App. 1st Dist. 2008) 992 So.2d 296, 298 (explaining that trial court 

cannot "look into its crystal ball and determine whether relocation would 

be in the best interest in the future"). 

Other courts considering visitation decisions for incarcerated 

parents have concluded that courts should not seek to determine 

children's best interests until the incarcerated parent is released from 

prison. See, e.g. In reMarriage ofT.A.F. and T.L.F 2003 Iowa App. 

Lexis 80, *7-8 (holding that because parent was incarcerated, the 

appropriate level of visitation should "be based on whether [that parent] 

has made the necessary changes in her behavior and lifestyle when she is 

released"); see also Dana H. Connor, Do No Harm: An Analysis of the 

9 If the presumption were applied, Respondent could not have rebutted it. 
See infra Section B(l ), discussing the lack of evidence to support a 
finding that unsupervised visitation is safe for the children without 
substantial therapeutic rehabilitation of Respondent. 
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Legal and Social Consequences of Child Visitation Determinations for 

Incarcerated Perpetrators of Extreme Acts of Violence Against Women, 

17 Colum. J. Gender & L. 163 (2008) ("Unlike with other incarcerated 

parents, in the case of the batterer father, the nature of his conviction and 

his distinct characteristics directly relate to his ability to spend time with 

his children without doing them more harm"). 

Here, the court failed to acknowledge that it could not in 2011 

determine the best interests of the children in 2014. By that time over six 

years will have passed since the children last saw Respondent. The 

children will have significantly developed emotionally and 

psychologically. Meanwhile, Respondent will have spent six years in 

prison, steeped in a social network of convicted criminals, and likely 

stewing on Ms. Harris causing him to be there. But, having failed to 

require Respondent to undergo treatment or assessment before 

reunification, the court's order leaves no mechanism to assess 

Respondent's risk factors when he completes his sentence. 

Thus, even if the court did in fact consider the best interests of the 

children, any such findings are at best, premature. 
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B. A Finding that Immediate Reunification (Upon Release) 
Is in the Best Interests of the Children is Unsupported by 
Substantial Evidence 

1. The Evidence of Respondent's Dangerousness to 
Both Children is Unrefuted 

As noted, substantial evidence does not mean "any evidence." 

Beck, supra, 44 Cal.App.4th at 1203. Substantial evidence "must be 

reasonable ... credible, and of solid value." Kuhn, supra, 22 

Cal.App.4th at 633. Here there is very little evidence of any kind to 

counter the overwhelming evidence of dangerousness, and what exists is 

flimsy at best The only testimony presented to the court to counter Ms. 

Harris' testimony, the criminal conviction, the audiotapes, the pictures of 

C's bruises, Ms. Massura's observations and the children's statements to 

Dr. Doyne, was from (i) Respondent, (ii) his sister, and (iii) his self-

selected expert's limited, non-factual opinion about Dr. Doyne's 

assessment. 

Respondent's sister's testimony had limited relevance or probative 

value. While she described a few instances where Respondent treated 

the children reasonably well, she also corroborated his spankings of his 

autistic son C. (Exh. 4 at 000320). More importantly, she did not (and 

cannot) refute the other evidence of Respondent's abusive treatment of 

his young sons which occurred outside her presence, including the audio 
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recording of Respondent hitting Cas well as Respondent's treatment of 

his nephew(s) on Ms. Harris' side, described by Ms. Massuro. 

Regarding Respondent's own testimony, no reasonable trier of fact 

could conclude that his blanket denials of abusive behavior- even the 

death threats captured on the audiotape-I 0 overcome the abundant 

evidence showing the risk to the children of rushing to a premature 

reunification. Notably, even Respondent did'not argue for the windfall 

the court granted him - not requiring completion of any recommended 

therapy, or that consideration of the children's own therapists and 

vulnerabilities be considered before reunification. (Exh. 4 at 000334-

335). Rather, Respondent promised he would complete any requirements 

the court ordered. (Ibid). 

The children's own exposure to his violence, Respondent's vicious 

attacks on Ms. Harris - Ms. Harris' feeling that Respondent would not 

hesitate to kill her,u (Exh. 3 at 000201), and his own interviews and 

evaluations led the court-appointed neutral reunification expert to 

Io Under theCA Rules of Evidence, Respondent's felony sexual assault 
conviction is per se relevant to his credibility, as it is admissible for 
impeachment purposes. Evid. Code §788. Further, now that it is a final 
unappealable order, it is issue preclusive. 
II Ms. Harris st~ted "I have no doubt in my mind whatsoever that Shawn 
Harris will eventually kill me, or make a serious· attempt to kill me." 
(CR000012). 
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conclude that, without rehabilitation, Respondent is a significant danger 

to the children's physical safety and psychological wellbeing. 

Accordingly, even if it can be inferred that the court actually based 

its order on the children 's best interests, such a finding is not supported 

by any substantial evidence and must be reversed. 

2. The Evidence of the Risks of Psychological and 
Emotional Damage of Immediate Reunification to 
C in Light of his Autism Was Entirely Uncontested 

Ms. Harris, Ms. Massura, and Dr. Doyne12 testified that, because 

C is autistic, his emotiqnal development requires particularly careful 

consideration. The importance of maintaining a stable environment and 

continuity inC's care is critical to his development and overall well 

being. See Marriage of Burgess (1996) 13 Ca1.4th 25,32-33 ("As we 

have repeatedly emphasized, the paramount need for continuity and 

stability in custody arrangements--and the harm that may/esult from 

disruption of established patterns of care and emotional bonds with the 

primary caretaker--weigh heavily in favor of maintaining ongoing 

12 The court also noted that a letter from Dr. Mende's, C's treating 
psychologist, echoed the information presented by Ms. Harris and Dr. 
Doyne. July Transcript at 7. While the Court excluded Dr. Mende's 
letter, instead authorizing Ms. Harris to present Dr. Mende's live 
testimony, the court read the letter and noted, "Basically, as I read this 
letter [from Dr. Mende addressing C], what she's saying is that it's C's 
desire not to have contact with Dad, and that's essentially what Dr. 
Doyne told us already, so it doesn't really add much to the mix." !d. 
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custody arrangements.") 

California courts have recognized that particular attention must be 

paid to the social and emotional development of autistic children. In re 

Dakota H. (2005) 132 Cal.App.4th 212, 230-231, (terminating mother's 

parental rights based on mother's inability to demonstrate that she could 

meaningfully care for her autistic son). 

When Respondent is released from prison in 2014, six years will 

have passed since C last saw him. Ms. Harris has been the sole care 

provider for C since April 1, 2008. Dr. Doyne warned the court ofthe 

risks of premature reunification: " ... [A]nxiety, symptoms, nightmares, 

sometimes they wet their pants, or have accidents, defecate. They- for 

him he could stutter more, it could affect his ability to do schoolwork, 

nightmares. There's a whole range of things." July Transcript at 67. 

Moreover, Respondent offered no evidence whatsoever as to how he 

would address C's needs as a result of his autism upon reunification. 

The court here was altogether silent as to how C's autism and the 

resulting risk of premature reunification factored into its decision. The 

court's failure to address this key fact in any way whatsoever reinforces 

the inference that the court was not assessing the children's needs, but 

primarily, Mr. Harris'. This was an abuse of discretion and cannot be 
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sustained. 

3. The Fact that Respondent Used to Stay Home with 
the Children Is Not Substantial Evidence that He is 
Not Now a Significant Danger to Them 

The court's second rationale for minimizing Respondent's 

dangerousness was that Ms. Harris had left the children at home with 

Respondent before his 2008 rampage, including the sexual assaults and 

choking incident in front of the children. The court commented, "[i]t just 

seems totally unbelievable to the court that she could even function at 

work as a stockbroker day after day if she felt she was leaving her kids 

with a monster. Okay?" July Transcript at 13 7. 

The court's logic and depiction ofthe facts is, simply, mistaken. 

First, the issue is not Ms. Harris' previous decisions made under duress 

and before Respondent exploded into extreme, life-threatening violence 

to "punish" her for his internally-generated paranoia about her purported 

"lying"- it is whether in the court's current view, Respondent is now 

safe for the boys. Years ago, when Ms. Harris confronted Respondent 

about getting a job, he responded by threatening her. (Exh. 3 at 000174-

175). To take her lack of options and fear of being killed as a sign of 

Respondent's current safety is untenable. 
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As rapidly as Respondent's violence escalated, so did Ms. Harris' 

safety precautions; indeed, within two weeks he was behind bars. Ms. 

Harris also purchased a gun to protect the children and herself. Thus, the 

court's order convolutes the facts and inferences when it suggests that 

Ms. Harris' past decisions have any real bearing on Mr. Harris' current 

and future dangerousness, in light of his most recent egregious violence. 

Finally, the uncontested evidence concerning Respondent's actual 

parenting when he did watch the children actually proves that he was 

thoroughly irresponsible and incompetent as a parent. Ms. Harris' 

uncontested declaration states: 

After a couple of years of Shawn's staying home with the 
boys, it became clear that this decision was a disaster; 
Shawn is a video game addict. Every night at about 8:30 
pm, he would log onto World of Warcraft. He wore 
headphones, and ignored our family life. Since Shawn 
was up all night playingvideogames, he would sleep all 
day. He slept all day and left the boys unattended. He 

. slept so deeply that when I came home from work, I 
would have to scream at the top of my lungs to wake him 
up. I told Shawn that this was unacceptable, and that we 
had to put the boys in daycare. He refused. 

(CR000013). 

Ms. Harris emphasized how she changed her work schedule to help 

prepare C for school because of Respondent's neglectful care. None of 
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this testimony addressing Mr. Harris' video game addiction or resulting 

naps during the day was refuted by Respondent. 

The facts of Runsvold v. Runsvold (194 3) 61 Cal. App.2d 731 are 

strikingly parallel and instructive. There the appellate court affirmed the 

trial court's decision that appellant could only request visitation through 

the court after a six-month period. !d. The appellate court affirmed 

based on evidence that appellant "possessed an inordinate temper, [was] 

at times cruel to his children and on occasion exhibit[ ed] a ruthless 

disregard for the rights of others." !d. at 733. Additional, specific 

behaviors emphasized by the trial court included: ( 1) physical and verbal 

abuse in front of the children resulting in them crying; (2) threats that the 

appellant would kill his wife; (3) fear of the wife that her husband would 

shoot her; ( 4) various unfounded accusations and confrontations about 

infidelity; ( 5) using foul language to degrade women in front of the 

children and ( 6) cruel punishment the father inflicted upon his children 

to include pulling his five-year old son down a hallway by his ear and 

administering severe punishment in their bathroom. !d. at 733-734. 

Chillingly, the evidence here established that Respondent's 

conduct mirrored the appellant's conduct in Runsvold, down to the very 

detail of inflicting severe punishment in a bathroom. 
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C. The Court Violated Ms. Harris' Due Process Rights by 
Relying on Out-of-Court Statements from a Psychologist 

As noted at pp.35-36 supra, the court below dramatically reversed 

its anticipated reliance on Dr. Doyne's report, only after it heard a 

presentation and engaged in a conversation with an out of court 

psychologist, Joan Kelly, who specializes in alienation theory. July 

Transcript at 139; (Exh. 4 at 000354-355). The court's pro forma 

disclaimer of its reliance does nothing to refute the obvious and 

undeniable influence it allowed this out of court "expert" opinion to have 

on its decision. This reliance deprived Ms. Harris (and her children) of 

her fundamental right to due process. 

1. The Court Allowed Improper, Out-of-Court 
"Expert" Testimony to Influence Its Order 

The court is not required to accept expert opinion if other evidence 

is received that "was of more persuasive force." De Boyton v. De Boyton 

(1955) 137 Cal.App.2d 106, 110-111, (finding no abuse of discretion for 

custody order where expert opinion was not based upon all known facts 

and no witnesses testified that parent would pose a threat to danger of the 

child). Here, however, no evidence (let alone persuasive evidence) 

contradicted Dr. Doyne's report finding that, without treatment, 

Respondent remains a threat to the children. After having placed great 
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expectation on Dr. Doyne's anticipated opinion for reunification, (Exh. 1 

at 000018, Exh. 3 at 000233, Exh. 4 at 000255), the court flatly rejected 

it, with no explanation, other than a lengthy discussion of Dr. Kelly's 

opinion. July Transcript at 139; (Exh. 4 at 000354-355). 

Beginning at the hearing on March 30, 2011, the court commented 

about his conversation with Joan Kelly. The court indicated that 

reunification "was going to" occur. (Exh. 4 at 000354-355). It then 

recited Ms. Kelly's "Boomerang Effect" theory to the parties, warning 

Ms. Harris that, according to Joan Kelly, the children may resent her if 

she does not support the children's relationship with Respondent while he 

is prison. (Exh. 4 at 000354-355). 

Later, at the July 1 hearing, after a short disclaimer about its 

reliance on Ms. Kelly's theories, the court nonetheless 9nce again 

injected Ms. Kelly's theory about children being aligned with one parent 

and about the pre-eminent importance of appointing a "pro-reunification" 

therapist, not just "any" therapist for the children. July Transcript at 

13 If the court's disclaimer that Ms. Kelly's theory was not "really" being 
considered because it was not in evidence, its ruling for immediate 
reunification was required to be supported by other "substantial 
evidence." As explained above, however, no substantial evidence 
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Ultimately, the court ordered precisely what it claimed Dr. Kelly 

had recommended: immediate reunification without any requirements or 

pre-conditions, and appointment of a pro-reunification therapist 

(CR000020-31 ). 

2. Ms. Harris was Deprived of Due Process as Ms. 
Joan Kelly's Theories were Never Subjected to 
Cross-Examination or Made Available to Ms. 
Harris 

Here, Ms. Harris never had the opportunity to question Ms. Kelly 

about her theories or how they may (or may not) apply to the specific 

facts in this case. Moreover, the court acknowledged asking Ms. Kelly a 

"general" question that ultimately guided its determination of the best 

interests of the children. 14 Accordingly, the court's reliance on this out 

of court information deprived Ms. Hartis of an opportunity to cross-

examine Ms. Kelly, provide additional information that might have 

changed her opinion, or critique her expertise or theories, 15 and thus 

violated Ms. Harris' due process rights. 

supported the conclusion that, without treatment for both Respondent and 
the children, visitation will not endanger the children's safety. 
14 It seems likely that the court did not describe Mr. Harris' gruesome 
violence to Ms. Kelly; it is impossible to know what her advice would 
have been if it had. 
15 Appellant anticipates that at least one organization will seek leave to 
file ah amicus brief which will, among other things, discuss the flaws and 
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Marital proceedings are governed by the same rules of evidence 

and procedure that apply in other civil actions. Elkins v. Superior Court 

(2007) 41 Cal.4th 1337, 1354 ("Although some informality and 

flexibility have been accepted in marital dissolution proceedings, such 

proceedings are governed by the same statutory rules of evidence and 

procedure that apply in other civil actions"). Under the applicable 

evidence and procedural rules, "facts [in marital actions] must be 

established by admissible evidence." Id. at 1362 (emphasis added). 

Similarly, parties in civil actions, including proceedings under the 

Family Code, are afforded basic due process rights, including the right to 

confront and cross-examine witnesses. See In re Malinda S. (1990) 51 

Cal.3d 368, 383 n.16 (noting that parties in civil proceedings also have a 

due process right to cross-examine and confront witnesses); see also 

McLaughlin v. Superior Court (1983) 140 Cal.App.3d 473, 481-82, 485 

(examining prior California Supreme Court precedent on due process 

right to cross-examine in marital context and concluding that the right of 

cross-examination is an essential element of due process). 

Thus, in a proceeding to determine the visitation rights of a 

nonparent over the objection of the parents, the trial court judge 

critiques ofDr. Kelly's and the court's beliefs and theories about 
reunification after severe domestic abuse. 
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contacted the family court counselor by phone, elicited a 

recommendation from her regarding visitation with the nonparent, and 

then fashioned his order taking this ex parte conversation into account. 

In reMarriage of Gayden (1991) 229 Cal.App.3d 1510, 1521 n.8. The 

counselor, on leave from her job at the time of the hearing at which 

visitation was awarded, had previously submitted a report. Id. The court 

of appeals held that this ex parte recommendation of the family counselor 

deprived the child's parents of their essential due process rights and was 

"clearly improper." Id.; see also McLaughlin v. Superior Court (1983) 

140 Cal.App.3d 473 at 479,481 (striking down a court rule requiring 

mediators to make a recommendation as to temporary custody but 

prohibiting cross-examination of the mediator, despite the substantial 

confidentiality concerns motivating the prohibition)~ 

This violation of due process was material, and constitutes 

reversible error. 

V. CONCLUSION 

The trial court's order violated the Family Code, was not supported 

by substantial evidence, and violated Ms. Harris' due process rights by 

relying on ex parte communications with an "expert" who was never 

subjected to examination as part of the proceedings. When the Family 
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Code is applied and the evidence considered, only one conclusion 

reasonably follows: The order for immediate reunification between 

Respondent and his children upon his release, without any pre-conditions 

or further evaluation of Respondent or the children, is an abuse of 

discretion and cannot be sustained. The trial court's reunification order 

should therefore be vacated. 
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